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ACTIVE  MEMBERS  AND  THEIR  ADDRESSES. 


426  Walnut  street. 

727  Walnut  street. 

208  South  Fifth  street. 


Abbett,  Edwin  L., 

Abbott,  Montelius, 

Adams,  Robert,  Jr.,  . 
Allison,  William  A., 
Ashhurst,  Richard  L., 
Ashhurst,  Richard,  Jr., 
Barr,  William,  Jr., 

Barrett,  Theodore, 
Bennett,  William  D.  W., 
Biddle,  A.  Sydney, 
Bispham,  George  Tucker, 
Bleight,  George  C., 

Blight,  George,  Jr.,  . 
Brightly,  F.  F.,  . 
Brewster,  F.  Carroll,  Jr., 
Brown,  Flenry  Armitt, 
Budd,  Henry,  Jr., 

Burnett,  William  H.,  . 
Cadwalader,  John,  Jr., 
Cadwalader,  Richard  M., 
Cantrell,  Francis  S., 
Carson,  Hampton  L.,  Jr., 
Carver,  William  H.  Id., 
Clay,  Richard  W., 

Coles,  Edward,  Jr., 
Colesberry,  Alexander  P., 
Collins,  William  B., 

Colton,  John  PL, 

Connellan,  John  IF, 
Connolly,  M.  Daniel, 
Coombs,  R.  Duncan, 

Cox,  Jesse,  Jr.,  . 

Creely,  John  V.,  . 

Cutler,  Alexander  R., 

Davis,  G.  Harry, 

Dixon,  Alexander  J.  Dallas, 
Dobson,  Z.  Poulson, 


225  South  Sixth  street. 

16  South  Third  street. 

518  Walnut  street. 

518  Walnut  street. 

504  Walnut  street. 

208  South  Fifth  street. 

209  South  Sixth  street. 

208  South  Fifth  street. 

710  Walnut  street. 

420  Library  street. 

214  West  Washington  Square. 
204  West  Washington  S<  }uare. 
416  Walnut  street. 

627  Walnut  street. 

252  South  Fourth  street. 

209  South  Sixth  street. 

528  Walnut  street. 

255  South  Fourth  street. 

528  Locust  street. 

500  Locust  street. 

213  South  Fourth  street. 

X19  Walnut  street. 

1 1 7  South  Seventh  street. 

144  South  Sixth  street. 

210  South  Fourth  street. 

125  South  Seventh  street. 

528  Arch  street. 

427  Walnut  street. 

735  Walnut  street. 

631  Walnut  street. 

7 1 1  Walnut  street. 

416  Walnut  street. 

615  Walnut  street. 


(5) 
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Dornan,  Harry  C., 

Pottsville,  Pa, 

Dorr,  B.  Dalton, 

627  Walnut  street. 

Durar,  William  M., 

214  West  Washington  Square. 

Edwardes,  George  W,, 

S.  E.  corner  Sixth  and  Locust  streets. 

Edwards,  Richard  S., 

524  Walnut  street. 

Elsasser,  Paul  M., 

217  South  Third  street. 

Emlen,  George,  . 

512  Walnut  street. 

Esling,  Charles  H.  A,. 

208  South  Fourth  street. 

Evans,  Rowland, 

225  South  Sixth  street. 

Eyre,  Charles, 

217  South  Third  street. 

Fell,  D.  Nevvlin, 

22  North  Seventh  street. 

Fisher,  George  Harrison, 

208  South  Fifth  street. 

Ferriere,  James  L., 

426  Walnut  street. 

Fraley,  Joseph  C., 

707  Walnut  street. 

Freedley,  Angelo  T.,  . 

710  Walnut  street. 

Gendell,  J.  Howard,  . 

S,  E.  corner  Sixth  and  Locust  streets. 

Gerhard,  John  S,, 

251  South  Fourth  street. 

Gibb,  J.  McGregor, 

/ 

131  South  Fifth  street. 

Gilpin,  Thomas, 

131  South  Fifth  street. 

Goodwin,  Harold, 

Sixth  and  Locust  streets. 

Graham,  George  S., 

130  South  Sixth  street. 

Graham,  George  T,, 

Chicago. 

Grear,  Peter  W,, 

419  Locust  street. 

Gregory,  William  M..  . 

5x2  Walnut  street. 

Grier,  J.  Rich., 

420  Library  street. 

Gross,  A,  Haller, 

735  Walnut  street. 

Haldorn,  George  A.,  . 

247  South  Sixth  street. 

Hanson,  E.  Hunn,  , 

717  Walnut  street. 

Hanson,  Joseph, 

501  Chestnut  street. 

Harland,  James, 

S.  E,  corner  Sixth  and  Locust  streets. 

Harmer,  James  L., 

708  Walnut  street. 

Haverstick,  Horace,  , 

Franklin  and  Buttonwood. 

Hawkins,  Henry  C., 

134  South  Sixth  street. 

Hays,  James  E.,  . 

Camden,  N,  J. 

Hazlehurst,  Charles, 

528  Locust  street. 

Hazlehurst,  Henry, 

508  Walnut  street. 

Henderson,  Charles  11., 

619  Walnut  street. 

Hepburn,  Henry  F., 

619  Walnut  street. 

Hepburn,  William  H.. 

619  Walnut  street. 

Hillman,  Charles  W.,  . 

6  Old  Mercantile  Library  Building, 

Hinckley,  Robert  H..  . 
Hoffiner,  Charles  W.,  . 

532  Walnut  street. 

Hoffman,  Edward  F.,  . 

224  South  Fourth  street. 

Hopple,  William, 

Horner,  Inman,  . 

221  South  Fifth  street. 

Hostetter,  C.  M., 

Lancaster,  Pa. 

Howell,  J.  L„  . 

Camden,  N.  J. 

Hunn,  E.,  Jr., 

709  Walnut  street. 

Hunt,  Thomas,  Jr., 
Hunter,  Richard  S., 
Jackson,  Warner, 

Janvier,  F.  Herbert,  . 
Jacquett,  James  C., 
Jefferson,  George  R.,  . 
Jennison,  J.  Morgan,  . 
Katz,  Charles  W., 

Kay,  J.  Alfred,  . 

Keene,  George  Frederick, 
Kendall,  Otis  H., 

Keys,  Brandin  L., 
Kingston,  Harr)'  T., 
Krumbhaar,  Charles  H., 
Lagen,  Charles  A., 
Lansdale,  W.  Moylan, 
Law,  Edward, 

Leach,  J.  Granville, 
Lennig,  Thompson, 

Lear,  Henry, 

Littleton,  William  E.,  . 
Magee,  Horace,  . 

Mays,  J.  Milton,  . 

Mays,  Samuel  V., 
McCammon,  Joseph  K„ 
McCarthy,  Henry  J., 
McElroy,  Thomas  E„  . 
McGeoghegan,  John  V., 
McGeorge,  William,  Jr., 
McHugh,  Charles  P.  H„ 
McElwee,  Alexander,  Jr., 
McKeehan,  J.  H., 
McMichael,  Charles  B., 
McMichael,  William,  . 
Meany,  D.  B., 

Meredith,  J.  D., 

Michener,  Edwin  O., 
Miller,  Marcellus, 

Miller,  N.  Dubois, 
Montgomery,  William  W., 
Moore,  Thomas  C., 

Morgan,  Charles  E.,  Jr., 
Morris,  Charles  E., 
Muirheid,  H.  P., 

Murphy,  D.  F„  . 

Murphy,  Edward  R„ 
Neilson,  Robert  H„ 
Neilson,  Thomas  H„  . 


532  Walnut  street. 

735  Walnut  street. 

13 1  South  Fourth  street. 

524  Walnut  street. 

605  Walnut  street. 

500  Locust  street. 

21  South  Third  street. 

132  South  Third  street. 

19  South  Sixth  street. 

419  Walnut  street. 

627  Walnut  street. 

1 1 12  Ridge  avenue. 

627  Walnut  street. 

512  Walnut  street. 

528  Locust  street. 

709  Walnut  street. 

1212  Walnut  street. 

723  Walnut  street. 

735  Walnut  street. 
Doylestown,  Pa. 

514  Walnut  street. 

423  Walnut  street. 

28  South  Seventh  street. 

419  Walnut  street. 

623  Walnut  street. 

627  Walnut  street. 

528  Locust  street. 

32  South  Third  street. 

1 1 10  Vine  street. 

144  South  Sixth  street. 

144  South  Sixth  street. 

710  Walnut  street. 
Washington,  D.  C. 

514  Walnut  street. 

S.  E.  corner  Sixth  and  Locust 
12514  South  Fourth  street. 

158  North  Ninth  street. 

416  Walnut  street. 

227  South  Sixth  street. 

1 25  South  Seventh  street. 

623  Walnut  street. 

715  Walnut  street. 

205  South  Sixth  street. 

707  Walnut  street. 

528  Locust  street. 

235  South  Sixth  street. 

415  Locust  street. 


streets. 
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Neilson,  William  D.,  .  .  , 

Newlin,  J.  W.  M„ 

Norris,  J.  Parker, 

Oddy,  Lewis  F.,  . 

Ohle,  Hermann,.  ,  , 

O’Neill,  Thomas  Warren, 

Osbourn,  Francis  A,,  . 

Outerbridge,  Albert  A,, 

Parrish,  Joseph,  , 

Parrish,  Samuel  L., 

Patterson,  C,  Stuart, 

Pennypacker,  Samuel  W.,  . 

Pepper,  Henry,  , 

Perkins,  Edward  L,, 

Pettit,  Silas  W.,  .... 
Phillips,  Alfred  J., 

Porter,  Thomas  A„ 

Pratt,  J.  T.,  .... 

Prichard,  Frank  P„ 

Pugh,  Edward  F.,  , 

Pyle,  H.  A.  L.,  .... 

Rawle,  Francis,  .... 
Reed,  Henry,  .... 
Reed,  George  W., 

Rey,  Emanuel,  .... 
Rich,  George  P., 

Ridgway,  John  J„  Jr., 

Robins,  William  B„  . 

Ross,  Walter,  .... 
Rothermel,  P,  Frederick, 

Sanders,  Dallas,  . 

Satterthwaite,  Benjamin  Cadwalader, 
Sayres,  Edward  S„  Jr., 

Schmitt,  Max,  .... 
Sharswood,  Geo.,  Jr.,  . 

Simpson,  Frank  S., 

Sloan,  John  H.,  .... 
Smith,  Henry  G,, 

Smithers,  Elias  P.,  . 

Spencer,  John  T., 

Spiese,  George  W. 

Stevenson,  James  H„  . 

Swayne,  Charles, 

Swayne,  Franklin, 

Sword,  John,  .... 
Taylor,  C.  Cath., 

Teakle,  E.  Lambert,  . 

Thackara,  Alexander,  . 


416  Walnut  street, 

514  Walnut  street. 

204  West' Washington  Square, 

514  Walnut  street. 

Sixth  and  Locust  streets. 

51  North  Sixth  street. 

707  Walnut  street. 

323  Walnut  street, 

416  Walnut  street, 

623  Walnut  street. 

209  South  Sixth  street. 

735  Walnut  street. 

715  Walnut  street. 

518  Walnut  street. 

306  South  Thirteenth  street, 

709  Walnut  street. 

Ledger  Building. 

504  Walnut  street, 

419  Walnut  street. 

206  West  Washington  Square, 

623  Walnut  street. 

627  Walnut  street, 

518  Walnut  street, 

707  Walnut  street. 

142  South  Sixth  street. 

204  West  Washington  Square, 

532  Walnut  street. 

430  Walnut  street, 

273  South  Fourth  street, 

528  Locust  street. 

217  South  Third  street. 

32  South  Third  street. 

208  South  Fourth  street, 

727  Walnut  street. 

215  South  Sixth  street. 

71 1  Walnut  street. 

124  South  Sixth  street. 

404  Locust  street. 

204  South  Fifth  street. 

131  South  Fifth  street. 

205  West  Washington  Square, 

733  Walnut  street, 

244  South  Fourth  street. 

S.  E.  corner  Sixth  and  Locust  streets 
226  South  Fourth  street. 

224  South  Third  street. 
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Vogel,  Frederick  B.,  . 

Wagner,  B.  Franklin,  . 

Wagner,  Samuel,  Jr.,  . 

Wallace,  J.  M.  Power, 

Watts,  John  S.,  . 

Ward,  Henry  Galbraith, 
Warwick,  Charles  F.,  . 

Watson,  E.  B., 

Weigley,  William  W„  . 

Wells,  Charles  W., 

West,  William  Nelson, 

White,  Richard  P., 

Wilbur,  Horace  P., 

Williams,  Ellis  D., 

Williams,  John  Q., 

Willson,  Robert  N., 

Wireman,  Henry  D.. 

Wister,  W.  Wynne,  Jr., 

Wood,  R.  F., 

Woodward,  Henry, 

Wrigley,  E., 

Zeigler,  Charles  F„ 

204  West  Washington  Square. 

.  26  South  Third  street. 

.  627  Walnut  street. 

132  South  Sixth  street. 

1200  South  Broad  street. 

.  416  Walnut  street. 

.  S.  E.  corner  Sixth  and  Locust  streets. 

.  225  South  Sixth  street. 

.  625  Walnut  street. 

Pottsville,  Pa. 

.  623  Walnut  street. 

Ledger  Building. 

Ledger  Building. 

323  Walnut  street. 

727  Walnut  street. 

707  Walnut  street. 

705  Walnut  street. 

213  South  Fourth  street. 

.  208  South  Fifth  street. 

727  Walnut  street. 

.  14  North  Seventh  street. 

.  209  South  Sixth  street. 

HONORARY  MEMBERS. 

Elected  during  Session  of  1871-72. 


W.  H.  Messchert, 
Charles  H.  Gross, 
Charles  Henry  Jones, 
William  D.  Wetherill. 


William  Brooke  Rawle, 
G.  C.  Purves, 

E.  Greenough  Platt, 


ADDRESS  OF  THE  FACULTY. 


- - 


Hon.  George  Sharswood, 

332  South  Thirteenth  street. 

Hon.  J.  I.  Clark  Hare,  . 

229  South  Sixth  street. 

Hon.  M.  Russell  Thayer, 

Chestnut  Hill. 

h.  Spencer  Miller,  Esq., 
Richard  C.  McMurtrie,  Esq., 
George  Junkin,  Esq.,  .... 
Clement  B.  Penrose,  Esq., 

S.  E.  cor.  Sixth  &  Locust  sts. 

416  I  Val nut  street. 

532  Wal nut  street. 

S.  E.  cor.  Sixth  &  Locust  sts. 

DATES  OF  DUTIES  OF  THE  FACULTY 


1872.  1873- 


names  OF  FACULTY. 


Sept. 

Oct.  L Vov, 

Dec. |  Jan.  Feb. 

Mar. 

Apr. 

May. 

Sharswood,  . 

4 

t-O 

CO 

12 

l6 

Hare, . 

I  I 

23 

4 1  •  1  •  • 

5 

23 

Thayer, . 

18 

3° 

II  22 

30 

McMurtrie, . 

25 

6 

00 

VO 

19 

*  * 

Miller, . 

2 

13 

.  .  15  .  '9 

26 

Junkin, . 

9 

20 

.  .  .  .  12 

2 

Penrose, . 

l6 

27 

.  .  1  .  .  26 

*  * 

9 

1 

DATES  OF  DUTIES  OF  COUNSEL. 


NAMES  OF  COUNSEL. 

SEPT. 

OCT. 

NOV. 

DEC. 

JAN. 

FEB. 

MAR. 

APR. 

MAY. 

Adams, . 

Barrett, . 

Biddle, . 

Bleight, . 

30 

20 

4 

1 

29 

*9 

12 

30 

Blight . 

20 

Brewster, 

Burnett,  . 

25 

12 

Carson,  ..... 

4 

Carver,  ..... 
Collins, 

9 

20 

.  . 

5 

5 

Connolly,  .... 

Dixon,  ..... 
Durar, . 

30 

23 

26 

3° 

3° 

Edwards,  .... 

2 

‘  - 

Esling,  ..... 

l6 

*9 

Evans, . 

9 

12 

Ferriere,  ..... 
Fisher, . 

27 

8 

Fraley,  ..... 

25 

Freedley,  .... 

Gibb,  ..... 

4 

30 

23 

18 

26 

Gilpin . 

23 

Goodwin,  .... 

Grear,  ..... 

•  • 

11 

2 

12 

12 

Gregory,  .... 

Haldorn, . 

Haverstick,  .... 
Hawkins,  .... 

25 

9 

27 

’ 

4 

29 

26 

2 

16 

Hays,  ..... 

Hazlehurst,  .... 

is 

22 

-  • 

5 

*9 

Henderson,  .... 
Hepburn,  H.  T., 

25 

11 

9 

Hepburn,  W.  H.,  . 

Hoffman,  .... 

18 

27 

15 

*  - 

Hostetter,  .... 

18 

Keys,  .  . 

11 

•  • 

Kingston,  .... 

Law,  ..... 

18 

9 

’(5 

*9 

’ 

McMichael,  C.  B.,  . 

18 

26 

Miller,  N.  D., 

18 

Murphy,  .... 

Neilson,  R.  H., 

16 

!9 

5 

3° 

' '  I 
’  -  I 

Neilson,  W.  D. , 

4 

27 

‘  *  i 

Ohle, . 

Osbourn,  .... 

11 

*9 

Parrish,  S.  L., 

11 

22 

9 

Pritchard,  .... 

Rawle, 

2 

6 

11 

26 

•  •  1 

9 

Rich, 

3° 

8 

*3 

'  ‘  1 

Rothermel, 

16 

8 

Sayres, . 

Sharswood, 

23 

I3 

11 

29 

7 

Stevenson,  .... 

Swayne,  C., 

6  ' 

2 

23 

Teakle,  ..... 
Vogel, . 

18 

11 

22 

Wagner,  B.  F., 

Ward,  H.  G., 

Watson,  . 

'4 

16 

*3 

15 

29 

15 

23 

Wilbur, . 1 

Williams,  J.  Q., 

26 

26 

Wood,  . 

6 

‘  ‘  1 

8 

5 

' 

ARGUMENT  LIST 


Before  the  Provost. 


Charles  Semayne 
v. 

Robert  P.  Morton. 


September  4th,  1872. 


District  Court. 


Action  of  covenant  snr  ground-rent  deed  dated  December 
1st,  1853,  from  plaintiff  to  defendant,  reserving  a  yearly  ground- 
rent  of  “  one  hundred  dollars,  lawful  silver  money  of  the 
United  States.”  This  action  being  brought  for  one  year’s 
ground-rent,  the  defendant  tenders  one  hundred  dollars  in 
gold,  which  the  plaintiff  refuses  to  receive  in  full  satisfaction 
of  his  claim. 

If  the  court  shall  be  of  the  opinion  that  the  tender  is  suffi¬ 
cient,  then  judgment  to  be  entered  for  the  defendant ;  if  other¬ 
wise,  for  the  plaintiff. 

Carson ,  I  For  W.  D.  Neilson,  I  r 

Ward ,  /  Tender.  Freedley,  j  Lontra' 
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Before  Vice-Provost  Hare. 

September  i  ith,  1872. 

Supreme  Court. 

In  Equity. 

Appeal  from  Nisi  Prius. 


The  bill  in  this  case  sets  forth: — 

I.  The  defendant  being  the  owner  of  certain  premises  situ¬ 
ate  at  the  corner  of  York  avenue  and  Haines  street,  in  the 
city  of  Philadelphia,  did,  by  articles  of  agreement  signed  by 
the  said  defendant  and  by  the  complainant,  on  January  1st, 

1 870,  agree  to  erect  a  three  story  brick  house  on  the  same, 
according  to  certain  specifications  annexed  to  the  said  articles, 
and  forming  part  thereof,  and  to  sell  the  same,  when  finished, 
to  the  complainant  for  the  sum  of  <$5000. 

II.  The  said  house  has  now  been  built  for  over  two  months, 
and  the  complainant  has  frequently  applied  to  the  defendant 
to  carry  into  effect  his  said  agreement  of  January  1st,  1870,, 
but  the  defendant  declines  so  to  do. 

TII.  The  said  premises  are  not  built  in  accordance  with  the 
said  specifications,  but  are  defective  in  many  important  par¬ 
ticulars,  thereby  greatly  lessening  the  value  of  the  said 
property. 

The  complainant,  therefore,  needs  equitable  relief,  as  fol¬ 
lows  : — 

1.  That  the  defendant  be  required  specifically  to  perform  his 
said  agreement  with  the  said  complainant,  and  to  complete 
the  said  premises  according  to  the  said  specifications  ;  or,  in  the 
alternative,  that  the  defendant  be  required  to  deliver  the 
possession  of  the  said  premises  to  the  said  complainant,  who 
hereby  offers  to  pay  into  court  such  sum  as  may  be  found  due 
to  the  said  defendant,  after  deducting  the  loss  incurred  by  the 
complainant  on  account  of  the  defendant’s  failure  to  complete 
the  property  according  to  his  contract. 

2.  General  relief. 


Between  Harrison  L.  Foster ,  " 
Complainant , 

and 

Abraham  Baxter ,  Defendant. 
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The  defendant  demurred,  alleging  that  no  tender  had  been 
made. 

The  court  below  dismissed  the  bill,  and  the  complainant 
appeals. 

Great,  I  For  Okie,  )  For 

Parrish,  J  Appellant.  Keys,  J  Appellee. 


Before  Vice-Provost  Thayer. 


James  C.  Peering 


September  1 8th,  1872. 


v.  Circuit  Court  of  Pennsylvania. 

Harvey  H.  Biindick. 


This  is  an  action  brought  against  the  defendant,  who  is  the 
collector  of  internal  revenue  for  the  second  district  of  Penn¬ 
sylvania,  to  recover  the  sum  of  $2000,  paid  by  the  plaintiff, 
under  protest,  as  a  tax  on  his  income  for  the  year  1869.  The 
said  tax  was  collected  under  the  act  of  June  30th,  1864,  as 
subsequently  amended. 


Hostetter,  J  For  Teak/e,  \  For 

Kingston,  j  Plaintiff.  IF.  H.  Hepburn,  j  Defendant. 


Before  Vice-Provost  McMurtrie. 

,,  ~  ^  September  2Sth,  1872. 

Henry  Samnelson  )  1  -  ' 

Supreme  Court. 

In  Equity. 

Bernard  Ward.  J 

The  facts  alleged  in  the  bill  are  as  follows  : — 

In  January,  1869,  Ward  was  the  owner  of  one  hundred 
shares  of  stock  in  th'e  Thirtieth  National  Bank  ;  being  in¬ 
formed  that  Samnelson  wished  to  buy  bank  stock,  he  sent 
Gibson  to  Samnelson  to  offer  his  stock  for  sale,  giving  Gibson, 
at  the  same  time,  a  written  power  to  sell  all  or  any  of  his  said 
stock  as  his  (Ward’s)  agent. 

Gibson  called  upon  Samnelson  with  a  written  statement  of 
the  condition  of  the  bank,  prepared  by  the  cashier,  and  by  him 
submitted  to  the  president  of  the  bank,  who  handed  it  to 
Gibson.  This  statement  was  false,  as  it  showed  the  assets  of 
the  bank  to  be  much  greater  than  they  really  were. 

Samuelson,  confiding  in  this  statement,  bought  the  hundred 
shares  of  stock  for  $10,000.  This  money  was  handed  by  Gib¬ 
son  to  Ward. 

The  bank  subsequently  failed,  and  the  complainant  lost 
$10,000  on  his  purchase. 

Complainant  further  avers,  that  the  said  sale  was  void, 
because  effected  by  reason  of  false  and  fraudulent  statements 
made  to  him  by  defendant’s  agent. 

The  complainant,  therefore,  prays — 

I.  That  the  purchase  may  be  rescinded,  and  that  the  defend¬ 
ant  may  be  compelled  to  pay  him  $10,000  paid  by  plaintiff 
for  defendant’s  now  worthless  stock. 

II.  General  relief. 

Defendant,  in  his  answer,  admitted  all  the  facts  alleged  in 
the  bill,  with  the  exception  of  the  averment  that  the  sale  was 
void  by  reason  of  fraudulent  statements,  and  utterly  denies 
any  knowledge  of  the  condition  of  the  bank  at  the  time  the 
sale  was  made. 


Haldorn ,  |  For 
Burnett,  )  Complainant. 


H.  F.  Hepburn,  I  For 
Fraley ,  )  Defendant. 
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Before  Vice-Provost  Miller. 

October  2d,  1872. 

John  Thomas 

v.  )-  In  the  District  Court  in  Banc. 

City  of  Philadelphia. 

This  was  an  action  to  recover  damages  alleged  to  be  due  to 
the  plaintiff  while  in  the  exercise  of  his  business  as  huckster, 
upon  Sunday,  January  14th,  1872. 

The  plaintiff  called  witnesses  to  prove  that  he  had  been 
traveling  along  one  of  the  streets  of  the  city  on  the  said  four¬ 
teenth  day  of  January,  and,  while  so  doing,  had  been  thrown 
from  his  wagon,  owing  to  the  neglect  of  the  defendants  to  keep 
in  repair  a  bridge  upon  the  said  street,  and  had  been  severely 
hurt. 

The  defendants  moved  for  a  non-suit,  upon  the  ground  that 
the  plaintiff  was  unlawfully  upon  the  street  and  therefore  could 
not  recover,  even  though  there  was  actual  negligence  on  the 
part  of  the  defendant. 

The  learned  judge  granted  a  non-suit,  and  the  plaintiff  then 
moved  to  have  the  non-suit  struck  off. 

Goodwin,  J  For  Edwards,  J  p 

Rawle ,  J  Motion.  Adams,  j  on  ia- 


Before  Vice-Provost  J unkin. 


Mary  Williams 


October  9th,  1872. 


Supreme  Court. 

j  Error  to  District  Court  of  Philadelphia. 
N.  Y.  Insurance  Co.  J 


John  Williams,  on  the  8th  of  June,  1868,  at  Philadelphia, 
signed  an  application  for  an  insurance  on  his  life  for  $5000, 
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and  was  passed  by  the  examining  physician  of  the  company. 
In  the  application,  in  answer  to  the  question,  “  Have  you  any, 
or  have  you  ever  had  any,  constitutional  disease  ?”  he  an¬ 
swered,  “  No  !” 

The  application  stated  that  it  (the  application  itself)  “  con¬ 
stituted  the  basis  of  the  contract  between  the  assured  and  the 
company,  and  that  any  suppression  of  facts,  or  untrue  state¬ 
ment,  would  avoid  the  policy  and  forfeit  all  payments  made 
thereon.” 

The  application,  filled  up,  was  forwarded  to  New  York,  and 
on  June  14th,  1869,  the  policy,  made  out  to  the  plaintiff, 
Mary  Williams,  was  handed  to  the  insured  by  the  company’s 
agent,  who  then  received  the  amount  of  the  first  premium. 
In  December,  1869,  John  Williams  died,  and  on  refusal  of  the 
company  to  pay,  his  wife  brought  this  action. 

The  policy  contained  a  clause  that  “the  application  signed 
by  the  insured  is  hereby  declared  to  be  in  consideration  and 
part  of  this  contract.” 

And  it  was  also  provided  that,  “  should  the  company  not 
discover,  within  the  space  of  one  year  from  the  date  hereof, 
the  statements  made  in  the  application  of  the  insured  to  be  in 
any  respect  untrue,  then  this  policy  shall  be  incontestable  by 
the  company,  except  in  cases  of  fraud.”  The  defendants,  on 
trial,  showed  that  on  June  9th,  1868,  the  deceased  had 
called  on  Dr.  Jones,  who  was,  on  the  application,  stated  to  be 
the  insured’s  family  physician,  and  that  he  was  then  informed 
by  him  that  he  had  symptoms  of  a  constitutional  disease. 

Dr.  Jones  also  testified  to  the  truth  of  these  facts.  Plaintiff 
objected  to  this  testimony. 

The  court  below  charged  that,  “if  the  jury  believed  that 
the  insured,  after  the  date  of  the  application,  and  before  the 
delivery  of  the  policy  to  him  and  payment  of  the  first  pre¬ 
mium  thereon,  knew  that  he  had  a  constitutional  disease,  it 
was  his  duty  to  disclose  the  fact  to  the  company,  and  that  his 
failure  to  do  so  was  fraudulent.” 

Plaintiff  sued  out  a  writ  of  error,  and  assigned  as  error — 

I.  Charge  of  the  court  below. 

II.  That  the  court  below  should  not  have  admitted  the  testi¬ 
mony  of  Dr.  Jones,  because  it  referred  to  a  time  after  the  sign- 
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ing  of  the  application,  and  because  the  fact  of  Dr.  Jones  being 
the  family  physician  of  the  insured  was  disclosed  in,  the  ap¬ 
plication. 

Carver ,  \  For  Plaintiff  Gregory,  J  For  Defendant 

Law,  J  in  Error.  Evans ,  j  in  Error. 


Before  Vice-Provost  Penrose. 


Trustees  under  will  of 
John  Smith 


Hendricks. 


October  1 6th,  1872. 

Common  Pleas. 

In  Equity. 

Demurrer. 


John  Smith,  who  died  in  1853,  by  will,  made  and  executed 
in  1851,  devised  all  his  “property,  consisting  of  real  estate,  to 
trustees,  their  heirs,  &c.,  in  trust  that  they  should  hold  the 
same  for  my  two  daughters,  Ann  and  Lucy  Smith,  to  be  en¬ 
joyed  by  them  in  equal  proportions  during  the  term  of  their 
respective  natural  lives ;  and  from  and  after  the  respective 
decease  of  my  said  daughters,  I  do  further  will  and  direct 
that  my  said  trustees,  &c.  shall  stand  seised  of  my  said  real 
estate  on  trust,  to  convey,  assign,  pay,  and  transfer  the  whole 
thereof  unto  and  equally  between  the  respective  husbands  of 
them,  my  said  daughters,  to  hold  to  them,  their  heirs,  &c. : 
provided  always,  that  if  either  of  my  said  daughters  shall 
happen  to  depart  this  life  unmarried,  then  the  share  of  such 
daughter  in  and  to  my  aforesaid  trust  estate  shall  accrue  and 
belong  to  the  survivor  of  them,  my  said  daughters,  and  be 
taken  and  enjoyed  by  her  for  life,  in  like  manner  as  is  before 
directed  with  respect  to  her  original  share,  and  on  her  de¬ 
cease  the  whole  shall  devolve  to  and  shall  be  conveyed  and 


transferred  to  the  husband  of  my  said  surviving  daughter,  as 
is  hereinbefore  directed,  with  regard  to  her  said  original  share.” 

Lucy  Smith  married  one  Pearson  in  1856,  who  died  in  her 
lifetime  in  1867,  and  who,  by  will  made  in  1866,  after  reciting 
that  under  the  will  of  John  Smith  he  was  entitled,  as  the  hus¬ 
band  of  Lucy  Pearson,  to  one  moiety  absolutely  of  all  the 
real  estate  of  John  Smith,  devised  unto  Lucy  Pearson  all  his 
right,  estate,  and  title,  in  possession,  remainder,  reversion,  or 
expectancy,  under  or  by  virtue  of  the  will  of  John  Smith,  to 
hold  the  same  unto  Lucy  Pearson,  her  heirs,  executors,  ad¬ 
ministrators,  and  assigns,  absolutely.  Ann  Smith  married  one 
Bradford  in  1857,  and  died  in  his  lifetime  in  1868. 

In  January,  1872,  three  lots  of  this  property  were  sold  to 
the  defendant,  Hendricks,  and  he,  after  receiving  an  abstract 
of  title,  declined  to  complete  his  purchase. 

The  plaintiffs,  the  trustees  of  the  will  of  John  Smith,  prayed 
that  the  defendant  might  be  decreed  specifically  to  perform  his 
agreement.  Defendant  demurred. 

Watson,  |  For  RotJicrmcl,  ]  P'or 

Murphy,  j  Complainants.  Esling,  j  Defendants. 


Before  Vice-Provost  Hare. 


Bctzuccu  fames  Wilder,  Executor 
of  George  Van  Brunt,  deceased, 
Complainant , 

and 

The  Rock  Bank  of  Philadelphia, 
Defendants. 


October  23d,  1872. 


In  the  Common  Pleas. 
In  Equity. 


The  case  came  up  for  hearing  upon  bill  and  answer.  In  the 
bill  the  following  facts  appeared : — 

In  1862,  George  Van  Brunt,  residing  in  Germany,  executed 
a  letter  of  attorney  to  John  S.  Williams,  of  Philadelphia,  em- 


powering  him,  inter  alia,  to  collect  dividends  due  to  Van 
Brunt  upon  various  stocks  owned  by  the  said  Van  Brunt, 
and  also  to  make  a  transfer  upon  the  books  of  the  different 
companies  of  any  of  the  said  stocks  which  he  might  sell  for 
him  (Van  Brunt)  at  any  time  during  the  continuance  of  the 
said  letter  of  attorney. 

Eight  years  after  the  execution  of  the  letter  of  attorney, 
Van  Brunt  died.  Two  weeks  after  his  death,  Williams,  who 
knew  of  Van  Brunt’s  death,  fraudulently  sold  the  stock  which 
the  latter  owned  in  the  Rock  Bank,  received  the  price  thereof, 
and  appropriated  it  to  his  own  use.  He  then  presented  the 
letter  of  attorney  to  the  bank,  and  the  authoritities  of  the  bank, 
relying  upon  their  knowledge  of  Williams’  standing  as  a  man 
of  business,  made  a  transfer  of  the  stock  to  the  purchaser 
from  Williams. 

The  answer  of  the  defendants  admitted  the  truth  of  the 
facts  stated  in  the  bill  as  set  forth  above,  and  alleged  their 
ignorance  of  the  death  of  Van  Brunt,  and  averred  that,  by 
ordinary^  diligence,  they  could  not  have  known  of  the  death 
of  the  said  Van  Brunt. 

Dinar,  )  For  Gibb,  \  For 

Dixon,  j  Complainant.  Sayres,  |  Defendants. 


Before  Vice-Provost  Thayer. 


The  Howard  Library  Co.  ' 


William  Malone. 


October  30th,  1872. 

Supreme  Court. 

In  Equity. 


The  complainants  aver  as  follows  : — 

I.  In  1800,  by  virtue  of  an  act  of  the  General  Assembly, 
they  were  created  a  body  corporate.  The  corporation  is  com¬ 
posed  of  shareholders,  and  is  maintained  by  their  annual  con- 
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tributions  and  from  the  income  of  certain  property.  The  use 
of  their  books  is  given  to  all  persons  without  charge  or  com¬ 
pensation.  And  the  complainants  aver  that  they  are  a  corpora¬ 
tion  for  charitable  and  literary  uses,  and  are  entitled  to  the  aid 
of  a  court  of  chancery  for  preserving  and  protecting  their 
rights. 

II.  Among  the  shareholders  of  the  library  company  was 
Mr.  James  Armstrong,  who,  by  his  will,  dated  April  3d,  1869, 
devised  all  his  estate  to  the  defendant,  “  in  trust,  to  select  any 
situation  he  may  deem  most  expedient  in  the  city  of  Philadel¬ 
phia,  and  thereon  to  erect  a  building  sufficiently  large  to  con¬ 
tain  all  the  books  of  the  Howard  Library  Company;  and, 
when  the  building  is  completed,  then  to  convey  the  same  to 
the  Howard  Library  Company  for  the  uses  of  their  library.” 

III.  Shortly  after  the  complainants  had  heard  of  the  dispo¬ 
sition  of  the  testator’s  will,  they  also  learned  that  the  defend¬ 
ant,  his  executor,  had  formed  the  intention  to  select,  as  the  site 
of  the  building  to  be  erected  under  the  terms  of  the  trust,  a 
lot  of  ground  in  West  Philadelphia,  which  location  the  com¬ 
plainants  aver  to  be  an  inconvenient  and  undesirable  situation, 
and  will  be  injurious  to  the  future  prospects  of  the  company; 
and  the  complainants  charge  that  the  defendant,  in  making  the 
selection  of  the  said  site,  was  not  acting  in  the  proper  and 
legal  exercise  of  the  discretion  which  the  will  had  given  him, 
but  had  disqualified  and  disabled  himself  from  exercising  any 
discretion  whatever  in  the  premises,  by  having  bound  himself, 
by  a  solemn  verbal  promise,  made  to  the  testator  in  the  ex¬ 
tremity  of  his  last  illness  and  within  a  month  of  his  death,  not 
to  exercise  his  discretion  at  all,  but  to  use  a  particular  piece  of 
ground,  and  no  other,  as  the  site  of  the  said  building. 

IV.  The  defendant  at  times  insists  that  he  has  selected  the 
said  site  in  the  exercise  of  his  own  discretion,  unbiased  by  the 
said  promise  ;  but  your  orators  charge  that  the  defendant, 
having  made  the  promise  and  believing  himself  bound  by  it, 
is  unable  to  determine  what  course  he  would  have  followed  if 
he  had  not  made  such  promise. 

The  complainants,  therefore,  need  equitable  relief,  as  fol¬ 
lows  : — 

1.  That  it  may  be  decreed  that  the  power  conferred  on  the 
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defendant  by  the  will  of  the  testator  was  a  trust  to  be  admin¬ 
istered  by  him  only  in  the  manner  in  which  all  trusts  can  or 
of  right  ought  to  be  administered. 

2.  That  the  court  may  decree  that  the  defendant,  being,  or 
supposing  himself  to  be,  under  an  obligation  which  bound  his 
discretion  as  to  the  selection  of  a  site  for  the  said  building, 
was  and  is  thereby  disqualified  from  and  incapable  of  exercis¬ 
ing  the  power  and  trust  given  to  him  by  the  said  will,  and  that 
the  same  may  be  exercised  by  this  court. 

3.  General  relief. 

The  defendant  demurs  for  want  of  equity. 

Barrett ,  )  For  Connolly ,  J  For 

Rich,  j  Demurrer.  Freedley,  /  Complainants. 


Before  Vice- Provost  McMurtrie. 


Cranston  " 


Kelley. 


November  6th,  1872. 

Supreme  Court. 

Error  to  the  District  Court. 


Assumpsit.  The  defendant  in  this  case,  William  Kelley, 
promised  to  marry  the  plaintiff,  Elizabeth  Cranston,  immedi¬ 
ately  after  the  death  of  his  father,  John  Kelley. 

Before  his  father  died,  however,  he  publicly  disavowed  his 
intention  of  fulfilling  the  contract  when  the  time  for  its  per¬ 
formance  arrived. 

Elizabeth  Cranston  brought  suit,  and  upon  trial  proved  the 
above-mentioned  facts. 

Defense  proved  that  John  Kelley  was  not  yet  dead. 

The  court  charged  the  jury  to  find  for  the  defendant. 

Which  charge  of  the  court  is  assigned  for  error. 


Pritchard ,  j  For  Plaintiff 
Stevenson ,  j  in  Error. 


Wood,  )  For  Defendant 
Law,  |  in  Error. 
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Rowley 

v. 

Rowley.  ^ 


Before  Vice-Provost  Miller. 

\ 

November  13th,  1872. 
Supreme  Court. 

Appeal  from  the  Register’s  Court  of  Philadelphia. 


This  was  an  appeal  from  the  Register’s  Court  of  Philadel¬ 
phia,  reversing  the  decision  of  the  register,  admitting  to  pro¬ 
bate  the  will  of  James  Rowley,  deceased. 

James  Rowley  being  unmarried  in  1850,  made  a  will  in 
accordance  with  all  the  provisions  of  the  act  of  1833.  In 
1855  he  married,  and  subsequently  had  one  child.  After  the 
birth  of  this  child,  in  the  presence  of  two  competent  wit¬ 
nesses,  he  declared  that  this,  the  aforesaid  will,  was  his  last 
and  only  will  and  testament ;  that  he  never  had  made  any 
other  will,  and  that  he  desired  that  all  its  provisions  should  be 
carried  out  in  the  same  way  as  if  it  had  been  made  at  the  time 
of  his  declaration.  The  will  was  present  at  the  time.  A  year 
later  the  testator  died,  and  letters  testamentary  were  issued  to 
his  widow,  the  executrix  and  sole  devisee  of  all  his  property 
by  the  will. 

On  the  1 6th  of  July,  i860,  an  appeal  from  this  decree  was 
entered  at  the  suit  of  William  Rowley,  the  brother  of  the  tes¬ 
tator,  to  the  Register's  Court,  by  which  the  decision  of  the 
register  was  reversed,  and  the  letters  testamentary  revoked. 

From  this  decree  the  widow  took  an  appeal  to  the  Supreme 
Court. 


Gilpin,  ]  For 
Ward,  j  Appellant. 


R.  H.  Neilson,  J  For 
Sharswood ,  j  Appellee. 


27 


Before  Vice-Provost  J unkin. 


John  Smith  J 

v. 

William  Stone. 


November  20th,  1872. 

Supreme  Court. 

Case  stated. 


Charles  F.  Smith,  being  seised  in  fee  of  a  large  estate,  both 
real  and  personal,  by  his  will,  dated  May  23d,  1847,  disposed 
of  the  same  as  follows  : — 

*  *  *  “I  direct  that  my  wife,  Anne  Smith,  shall  enjoy 

for  life  the  whole  of  my  estate,  both  real  and  personal.  After 
the  death  of  my  said  wife,  and  in  the  event  of  my  leaving  no 
issue,  I  direct  that  all  my  residuary  estate,  real  and  personal, 
be  divided  into  ten  equal  parts,  by  sale  or  otherwise,  by  my 
executors,  or  the  survivor  of  them,  and  that  two-tenths  of  the 
residue  aforesaid  be  paid  or  assigned  by  them  to  my  brother's 
son,  John  Smith,  his  heirs,  executors,  administrators,  and  as¬ 
signs,  forever,  two  other  tenths  thereof  to  be  paid  to  my  said 
brother's  son,  Henry  Smith,  and  the  remaining  six-tenths 
thereof  to  be  paid  to  my  said  brother's  daughter,  Emily 
Smith.  Should  any  of  my  brother's  children  be  then  dead, 
leaving  issue,  such  issue  shall  take  and  divide  equally  among 
themselves  the  part  and  share  their  deceased  parent  would 
have  taken  if  living.  And  should  any  of  my  brother’s  chil¬ 
dren  be  then  dead,  without  issue,  the  share  hereinbefore  given 
to  such  decedent  shall  be  equally  divided  among  the  sur¬ 
vivors  or  survivor,  and  the  issue  of  those  then  dead  leaving 
issue.”  The  said  John  Smith  asserting  that  a  remainder,  in 
fee  simple,  of  two-tenths  of  all  the  said  residuary  real  and 
personal  estate  is  vested  in  him,  by  agreement,  dated  Au¬ 
gust  5th,  1872,  agreed  to  convey  and  assure  to  the  defendant, 
in  fee  simple,  all  the  vested  remainder  above  mentioned  for 
the  price'  of  five  hundred  dollars  ;  and  the  said  William  Stone 
agreed  to  pay  for  the  said  vested  remainder  the  said  sum  of 
five  hundred  dollars,  upon  receiving  a  good  title,  in  fee  simple, 
to  the  same. 

The  said  John  Smith,  the  plaintiff,  in  fulfillment  of  his  said 
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agreement,  has  offered  to  execute  and  deliver  to  the  said,  the 
defendant,  a  fee-simple  deed,  in  the  usual  form,  for  the  said 
vested  remainder ;  but  the  said  defendant  has  refused  to  re¬ 
ceive  the  same  in  execution  of  the  said  agreement,  alleging 
that  the  said  plaintiff  does  not,  under  the  said  will,  show  a  good 
title  in  fee  simple  in  himself  to  the  said  vested  remainder. 

1  he  testator  died  in  1850  without  issue,  leaving  a  widow, 
who  is  still  living 

Brewster ,  |  For  B l eight,  \  For 

Blight,  j  Plaintiff.  Collins,  J  Defendant. 


Before  Vice-Provost  Penrose. 


Manufacturing  Company  J 

v. 

Railroad  Company. 


November  27th,  1872. 

Supreme  Court. 

Error  to  District  Court. 


Action  for  negligently  causing  the  destruction  of  the  plain¬ 
tiffs’  buildings  by  fire. 

At  the  trial  below,  the  plaintiffs  established  the  following 
facts  : — 

The  plaintiffs’  buildings,  situated  on  the  southerly  side  of 
the  defendants’  track,  caught  fire  early  on  the  morning  of  the 
5th  of  January,  1872,  and  the  firemen  were  engaged  in  put¬ 
ting  out  the  fire, — water  for  extinguishing  it  being  conveyed  by 
three  lines  of  hose  attached  to  engines  placed  on  the  north  of 
the  defendants’  track.  The  water  was  conveyed  in  the  hose 
across  the  defendants’  track,  and  this  was  the  only  way  in 
which  water  could  be  obtained.  About  1  o’clock,  P.  M.,  when 
the  firemen  had  nearly  extinguished  the  fire,  an  engine  and 
freight  train  belonging  to  the  defendants  came  down  the  road 
and  passed  over  the  hose,  cut  them,  and  entirely  stopped  the 
supply  of  water. 
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Before  the  hose  could  be  replaced,  the  fire  gained  fresh 
head  and  destroyed  the  buildings. 

Signals  were  made  by  the  firemen  to  stop  the  train,  but  they 
were  disregarded. 

The  court,  upon  this  evidence,  directed  a  verdict  for  defend¬ 
ants,  and  to  this  the  plaintiffs  except. 

Hoffman ,  For  Plaintiffs  IV  D.  Ncilson,  |  P'or  Defendants 
Ferriere ,  J  In  Error.  Hawkins,  J  In  Error. 


Before  Vice-Provost  Hare. 


Kcllar,  et.  al.  " 


Hocking. 


December  4th,  1872. 


District  Court. 


Assumpsit  to  recover  $2155  as  damages  for  not  accepting 
tallow.  At  the  trial  the  following  facts  were  proved  : — 

Plaintiffs  were  tallow-brokers,  and  defendant  was  a  merchant, 
doing  business  in  Philadelphia.  Defendant  employed  plaintiffs 
to  buy  for  him  fifty  tons  of  tallow,  and  shortly  afterwards  gave 
an  order  for  two  hundred  tons  additional.  The  plaintiffs,  who 
had  other  orders  from  other  employers,  bought  several  lots  of 
tallow  in  their  own  names,  exceeding  in  all  two  hundred  and 
fifty  tons,  and  sent  a  bought-note  to  defendant,  representing 
that  they  had  bought  for  him,  “  as  brokers,”  of  a  principal, 
fifty  tons,  as  ordered.  This  they  signed  as  brokers.  There 
was  no  corresponding  sold-note,  and  no  such  actual  purchase 
as  was  represented  in  the  bought-note. 

In  purchasing  the  tallow,  the  plaintiffs  proceeded  according 
to  the  established  usage  of  the  tallow  trade  in  Philadelphia, 
which  was  that,  having  orders  from  other  persons,  as  well  as 
from  the  defendant,  to  purchase  tallow  for  them,  they  made 
contracts  for  the  aggregate  quantity  which  they  were  ordered 
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to  buy  with  other  persons  desirous  of  selling  tallow,  viz.,  with 
a  Mr.  Jackson  on  the  first  occasion,  (when  the  fifty  tons 
were  ordered,)  for  one  hundred  and  fifty  tons  ;  and  on  the 
second,  (when  two  hundred  tons  were  ordered,)  for  one 
hundred  and  fifty  tons  ;  and  with  a  Mr.  Smith  for  two  hundred 
tons,  and  regular  bought-and-sold  notes  were  interchangeably 
passed  between  the  sellers  and  the  plaintiffs  on  each  occa¬ 
sion.  The  principals’  names  were  not  disclosed  on  either 
side,  but  by  these  notes  contracts  were  made  between  the 
plaintiffs  and  the  sellers,  by  which  each  became  bound  per¬ 
sonally  to  the  other,  and  the  plaintiffs  became  personally  and 
individually  liable  to  the  sellers  for  the  fulfillment  of  these 
several  contracts. 

The  usage,  which  was  proved  to  be  well  established,  and 
according  to  which  they  proceeded,  was  that  the  plaintiffs  (i.  e. 
the  brokers)  should  make  their  contracts  in  their  own  names, 
upon  which  they  became  personally  responsible,  and  to  make 
such  contracts  for  the  aggregate,  or  any  quantity  of  tallow  which 
they  might  have  orders  to  buy,  and  then,  at  the  next  settling 
day,  to  settle  and  balance  the  deliveries  or  payments  with  their 
sellers,  and  either  to  make  deliveries  to  their  principals,  or,  if 
deliveries  were  not  taken,  then  to  claim  any  difference'  from 
the  one  principal  or  the  other,  as  the  case  might  be. 

The  defendant  acknowledged  the  contract  between  himself 
and  plaintiffs,  but  was  all  this  time  ignorant  of  the  existence 
of  the  above-mentioned  usage. 

Between  the  time  that  the  tallow  had  been  bought  by  the 
plaintiffs  of  Jackson  and  others,  and  the  next  settling  day,  tal¬ 
low  fell,  and  Jackson  failed,  owing  money  to  the  plaintiffs. 
The  plaintiffs,  accordingly,  set  off  against  their  debt  from  Jack- 
son  the  money  owing  by  them  to  Jackson  on  account  of  the 
difference  of  the  then  market  price  of  the  tallow  they  had 
bought  from  him.  Thus  no  tallow  was  delivered  by  Jackson 
to  plaintiffs.  The  plaintiffs  then  demanded  of  the  defendant 
that  he  should  take  the  tallow  he  had  ordered  them  to  buy,  or 
else  pay  them  the  difference  between  the  contract  price  of  the 
tallow  he  had  commissioned  them  to  buy  and  the  then  mar¬ 
ket  prices.  The  defendant,  then  first  learning  what  had  been 
done,  refused  to  do  this.-  The  plaintiffs  then  sold,  as  against 
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the  defendant,  the  amount  of  tallow  he  had  commissioned 
them  to  buy,  and  brought  this  action  to  recover  the  difference 
between  the  contract  and  the  then  market  price,  (said  differ¬ 
ence  amounting  to  $2155,)  either  as  damages  for  not  accepting 
the  tallow  defendant  had  ordered,  or  as  an  implied  indemnity. 

On  this  state  of  facts,  the  learned  judge  directed  a  verdict 
for  plaintiffs  for  the  amount  claimed,  giving  the  defendant  leave 
to  move  to  set  aside  the  verdict  and  enter  a  non-suit  or  ver¬ 
dict  for  the  defendant,  if  the  court  should  be  of  opinion  that 
the  plaintiffs  were  not  entitled  to  recover. 

Haver  stick,  f  For  Williams,  \  ~ 

Edwards,  j  Motion.  Biddle,  J  °n  ia‘ 


Before  Vice-Provost  Thayer. 


December  1  ith,  1872. 


Mutual  Life  Insurance  Company,  'j 
Defendant  below  and  Appellant , 


Robert  Jackson, 
Plaintiff  bclozv  and  Appellee. 


Supreme  Court. 
Error  to  District  Court 
of  Philadelphia  County- 


Assumpsit  upon  a  policy  of  insurance  upon  the  life  of  John 
T.  Jackson,  late  of  Richmond,  Va.  The  suit  was  instituted 
April  10th,  1872. 

At  the  trial  it  was  proved  that  John  T.  Jackson  died  at 
Richmond,  on  the  twenty-fifth  day  of  June,  1865,  leaving  a 
will  under  which  the  plaintiff  below  became  his  sole  executor. 
Among  the  assets  of  the  decedent  was  the  said  policy  of  in¬ 
surance  in  the  Mutual  Life  Insurance  Company  of  Philadel¬ 
phia,  for  $2500,  issued  September  1st,  1847,  and  payable  at  his 
death  to  his  “  executors,  administrators,  and  assigns.”  The 
annual  premium  upon  the  policy  was  $100,  which  was  always 


promptly  paid  up  to  the  breaking  out  of  the  Rebellion,  when 
the  agent  of  the  company  left  Richmond,  and  all  communica¬ 
tion  with  the  North  was  interrupted.  The  death  of  the  insured 
occurred  after  Lee's  surrender  and  the  re-occupation  of  Rich¬ 
mond  by  the  United  States  forces. 

The  company  was  duly  informed  of  the  death  of  the  in¬ 
sured,  and  payment  of  the  $2500  (less  $400 — the  amount  of 
annual  premiums  unpaid  for  1862,  1863,  1864,  and  1865)  was 
demanded. 

The  company  refused  to  pay  the  said  amount,  or  any  claim 
whatever,  under  the  said  policy  of  insurance. 

The  defense  was  the  statute  of  limitations. 

The  learned  judge  charged  the  jury  that  the  statute  of  limita¬ 
tions  did  not  begin  to  run  against  the  plaintiff  till  August  20th, 
1866,  and  directed  them  to  bring  in  a  verdict  for  the  plaintiff, 
which  they  did. 

The  said  charge  was  assigned  for  error. 

Henderson ,  j  For  Plaintiff  Vogel,  \  For  Defendant 

Rawle,  j  in  Error.  Sharswood,  J  in  Error. 


Before  Vice-Provost  McMurtrie. 


The  Rector ,  Church-wardens ,  and  ' 
Vestrymen  of  the  Church  of  St. 
Paul 

v. 


December  1 8th,  1872. 


Supreme  Court. 
Error  to  District  Court. 


Henry  C.  Wrightman. 

Ejectment.  In  the  court  below  the  following  facts  were 
proved  : — 

In  the  spring  of  1865  the  plaintiffs  were  indebted  to  sundry 
persons,  and  several  executions  had  issued  against  them.  One 
of  these  executions  was  founded  upon  a  suit  wherein  Charles 
Deamer  was  plaintiff,  and  the  now  plaintiffs,  defendants.  The 
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said  suit  was  commenced  by  an  amicable  action  and  confession 
of  judgment  to  Charles  Deamer,  signed  by  two  church-wardens, 
purporting  to  sign  on  behalf  of  the  church.  On  this  judgment 
a  fi.  fa.  was  issued,  and  the  two  church-wardens  and  the  rector 
signed  a  waiver  of  inquisition  and  sealed  it  with  the  corporate 
seal  of  the  church  ;  and,  upon  this  waiver  of  inquisition,  the 
property  was  sold  on  the  first  Monday  of  July,  1865,  to 
Charles  Deamer,  wdio,  in  September,  1865,  conveyed  to  the 
defendant  Wrightman. 

The  rector  and  church-wardens  had  no  authority,  either  ex¬ 
pressly  or  by  virtue  of  their  office,  to  confess  the  judgment  or 
execute  the  waiver  of  inquisition,  nor  to  affix  the  seal  thereto  ; 
and  the  corporation  was,  by  its  charter,  prohibited  from  dispos¬ 
ing  of  its  property  in  any  manner,  save  by  the  order  of  the 
standing  committee  of  the  diocese,  which  order  had  not  been 
obtained. 

The  rector  and  some  of  the  vestry  knew  of  the  sale,  but  the 
latter  had  no  knowledge  of  the  waiver  of  inquisition  or  that 
the  sale  was  not  binding ;  and,  at  a  meeting  of  the  vestry, 
they  sold  the  church  furniture.  The  rector  had  previously 
delivered  the  key  of  the  church  to  the  purchaser  at  sheriff’s 
sale. 

The  defendant  had  expended  $5000  in  improvements  on  the 
property  before  he  received  any  notification  from  the  plaintiffs 
that  they  intended  to  contest  his  title  ;  and  the  church  had 
taken  no  steps  to  assert  their  right  between  July  and  Novem¬ 
ber,  1865,  at  which  time  they  commenced  this  action. 

The  learned  judge  charged  the  jury — 

I.  That  the  sheriff's  sale  in  July,  1865,  was  invalid  and 
passed  no  title ; 

II.  But  that  the  plaintiffs  were  estopped,  by  their  conduct, 
from  setting  up  this  defect,  as,  by  their  acts,  they  had  con¬ 
firmed  the  title. 

Verdict  for  defendant. 

The  plaintiffs  assign  as  error  the  second  part  of  the  above 
charge. 


Me  Michael,  |  For  Plaintiffs 
Frecdley ,  j  in  Error. 


Miller ,  |  For  Defendant 

Hazlehurst ,  j  in  Error. 
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Before  the  Provost. 

January  8th,  1873. 

Estate  of  Peter  Dixon ,  |  Orphans’  Court. 

deceased.  j  Sur  exceptions  to  Auditor’s  Report. 

William  Dixon,  by  his  will,  dated  May  1st,  1863,  devised  all 
his  estate,  real  and  personal,  to  Frank  Gibson,  in  trust  to  re¬ 
ceive  and  collect  the  rents  and  income  therefrom,  and  pay  over 
the  same,  after  deducting  all  necessaiy  expenses,  to  his  son, 
Peter  Dixon,  or  to  such  persons  as  lie,  the  said  Peter  Dixon, 
should  appoint,  for  and  during  the  time  of  his  natural  life;  but 
so  that  the  trust  estate,  and  the  income  thereof,  shall  not  in  any 
way  be  liable  or  subject  to,  or  accountable  for,  the  acts,  in¬ 
cumbrances,  or  contracts  of  the  said  Peter  Dixon ;  and  from  and 
after  the  death  of  the  said  Peter  Dixon,  then  to  hold  the  said 
trust  estate  to  and  for  the  only  proper  use  and  benefit  of  such 
persons,  for  such  estates,  and  in  such  manner  as  the  said  Peter 
Dixon,  by  his  last  will  and  testament,  shall  limit  or  appoint  ; 
and  in  default  of  appointment,  then  in  trust  for  the  heirs  of  the 
body  of  said  Peter  Dixon. 

The  said  William  Dixon  died  August  1st,  1863,  seized  of  a 
large  estate,  both  real  and  personal;  and  the  said  Peter  Dixon 
died  January  1st,  1872. 

Up  to  the  date  of  his  death,  the  rents  and  incomes  of  the 
said  trust  estate  were  regularly  paid  to  him  by  the  said  trustee. 

At  the  time  of  the  said  Peter  Dixon's  death,  it  was  found 
that  he  had  exercised  the  power  of  appointment  given  him  by 
the  said  William  Dixon  in  favor  of  John  Henry,  a  nephew  of 
the  said  Peter  Dixon. 

It  was  also  found  that  at  the  period  of  his  death  the  said 
Peter  Dixon  was  heavily  indebted  to  certain  parties,  and,  on 
the  account  of  the  said  trustee  being  filed  and  referred  to  an 
auditor,  these  creditors  attempted  to  charge  both  the  real  and 
personal  estate  devised  to  the  said  John  Henry  with  the  amount 
of  the  said  Peter  Dixon’s  debts,  the  personal  estate  alone  not 
being  sufficient  to  pay  them.  The  auditor  reported  against 
these  claims,  and  from  this  report  the  creditors  now  except. 

Rothcrmcl ,  \  For  Wood,  )  ^ 

Ferrierc ,  |  Fxceptions.  Rich,  J  °n  ra’ 
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Before  Vice-Provost  Miller. 


Win.  L.  Camac  ] 

i 

v. 

T hos.  C.  Bridgeton. 


January  15th,  1873. 
District  Court. 


Assumpsit  by  endorsee  on  defendant’s  note,  given  in  the 
following  words  : — 

“  Thirty  days  after  date,  1  promise  to  pay  to  James  Somers 
five  thousand  dollars,  with  interest  at  the  rate  of  two  per  cent, 
per  month, — the  interest  payable  monthly,  in  advance,  and,  if 
not  so  paid,  to  compound  and  become  part  of  the  principal,  and 
bear  thereafter  the  same  rate  of  interest, — for  value  received. 


“Thomas  C.  Bridgeton. 


[Endorsed]  “Without  recourse. 


“  James  Somers.” 

On  the  trial  it  was  proved,  on  the  part  of  the  defendant,  that 
the  note  originally  had  a  power  of  attorney  attached  to  it,  which 
had  been  torn  off,  but  in  such  a  manner  that  the  alteration 
could  only  be  perceived  by  close  inspection.  No  explanation 
was  given  of  the  alteration.  The  judge  directed  the  jury  to 
find  for  the  plaintiff  the  full  amount  of  his  claim,  reserving  the 
points — 

I.  Whether  an  agreement  for  compounding  interest  in  a 
promissory  note  destroys  its  character  as  negotiable  paper  ;  and, 

II.  Whether  an  alteration  avoids  the  note  in  the  hands  of  a 
bona  fide  holder,  when  made  in  such  a  manner  as  not  to  be 
discernible  by  ordinary  inspection. 

Plaintiff  now  moves  for  judgment  on  the  points  reserved. 

Hostetter,  \  For  Wagner,  ]  r 

W.  H.  Hepburn ,  j  Motion.  Wilbur ,  J  on  ra' 
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Before  Vice-Provost  Thayer. 


Burroughs  ' 


Bartlett. 


January  22d,  1873. 
District  Court. 


This  was  an  action  of  tort  for  the  destruction  of  a  pair  of 
hoisting-shears.  In  the  court  below  the  following  facts  were 
proved  : — 

The  plaintiff,  who  was  a  stevedore,  had  been  discharging 
the  cargo  of  a  vessel  at  a  wharf  in  Kensington,  on  Saturday, 
June  5th,  1869,  and,  by  permission  of  the  wharfinger,  had  left 
his  shears  standing  in  the  same  position  in  which  he  had  used 
them  for  that  purpose,  as  he  expected  the  arrival,  within  a  few 
hours,  of  another  vessel,  which  also  he  was  to  discharge.  In 
this  position  they  were  inclined  from  the  perpendicular  about 
two  feet  towards  the  dock,  (their  height  being  fifty-four  feet,) 
and  secured  in  the  rear  by  a  guy  extending  from  their  top  to 
a  point  ninety  feet  distant,  and  in  front  by  a  similar  guy 
extending  from  their  top  to  the  cap-sill  of  the  pier,  to  which  it 
was  fastened  by  a  hook.  The  expected  vessel  not  arriving, 
the  berth  was  taken  by  another  vessel,  which  the  defendant, 
also  a  stevedore,  was  employed  to  discharge.  The  front  guy 
of  the  plaintiff's  shears  interfering  with  his  work,  he  cast  it 
loose  from  the  pier  and  wound  it  around  one  of  the  shears, 
and  when  he  finished  his  work  did  not  refasten  it.  The  next 
day  some  boys  caught  hold  of  the  rear  guy  and  swung  upon 
it,  causing  the  shears  to  fall  inwards  and  break  in  pieces, 
and  it  appeared  that  “  the  shears  would  not  have  overturned, 
except  by  the  swinging  of  the  boys,”  and  “  the  swinging  of  the 
boys  would  not  have  overturned  the  shears  if  the  front  guy 
had  been  refastened.” 

The  court  below  charged  the  jury  that  “the  defendant  was 
not  liable,  as  the  destruction  of  the  plaintiff’s  shears  was  not 
the  natural  and  probable  consequence  of  the  act  or  omission 
of  the  defendant.”  Verdict  for  defendant.  The  plaintiff 
moves  for  a  new  trial. 


Parrish,  \  For 
Osbourn,  j  Motion. 


Tcakle, 
Hays,  j 


Contra. 
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Before  Vice-Provost  McMurtrie. 


Insurance  Company 
v. 

Brown,  plaintiff  below. 


January  29th,  1873. 

Supreme  Court. 
Certificate  from  Nisi  Prius. 


Covenant.  Declaration  on  policy  taken  out  by  Brown  on 
life  of  one  Jones  for  .$5000.  Pleas — non  cst  factum,  covenants 
performed,  and  specially  that  Jones,  the  insured,  was,  at  the 
issuing  of  the  policy  in  1865,  indebted  to  Brown  in  the  sum  of 
$1472.39  (of  which  tender  was  made  with  interest);  that  ex¬ 
cept  this  sum  Brown  had  no  insurable  interest.  Issue  joined 
on  first  two  pleas,  and  rejoinder  to  third,  setting  forth  that,  im¬ 
mediately  after  the  issuing  of  the  insurance,  the  debt  of  the 
insured  to  plaintiff  increased  to  $1800.  Demurrer  to  rejoinder 
for  the  following  causes  : — 

I.  In  that  it  neither  traverses  nor  confesses  and  avoids  the 
plea  pleaded  by  defendant. 

II.  If  it  be  treated  as  a  plea  in  confession  and  avoidance, 
the  new  matter  averred,  viz.,  that  the  indebtedness  of  the  in¬ 
sured  increased  after  the  issuing  of  the  policy,  cannot  in  law 
alter  the  amount  of  plaintiff’s  insurable  interest,  which  is  lim¬ 
ited  to  the  amount  of  the  debt  due  him  at  the  time  of  the 
insurance  effected. 

III.  The  matter  averred  in  said  rejoinder  is  not  sufficient  in 
law  to  entitle  the  plaintiff  to  recover  more  than  the  amount 
tendered. 

Joinder  in  demurrer.  Judgment  below  on  demurrer  for 
plaintiff  for  $5000  and  costs.  The  defendant  then  certified 
the  cause  to  the  court  in  banc. 


Watson,  J  For  Plaintiff 
Biddle,  j  in  Error. 


Gregory,  (  For  Defendant 
Sayre,  j  in  Error. 
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Before  the  Provost. 


February  5th,  1873. 


Stephen  Vassar 


v. 


District  Court. 


George  Camp. 

Action  to  recover  damages  for  breach  of  an  alleged  contract 
to  purchase  ten  thousand  bushels  of  barley. 

It  appeared  upon  the  trial  that  the  plaintiff  was  a  merchant 
and  dealer  in  produce,  at  Sackett’s  Harbor,  New  York,  and 
that  the  defendant  was  a  brewer  doing  business  in  Philadelphia. 
On  the  22cl  of  August,  1868,  the  plaintiff  wrote  to  the  de¬ 
fendant  as  follows  : — - 

“  I  will  undertake  to  deliver  to  you  at  Albany,  between  the 
1st  and  20th  of  October  next,  ten  thousand  bushels  of  first- 
quality  Jefferson-county  barley,  of  this  year’s  growth,  at  67J 
cents  per  bushel,  and  weighing  not  less  than  forty-eight  pounds 
per  bushel.”  On  the  twenty-sixth  day  of  the  same  month  the 
defendant  wrote  to  plaintiff  accepting  the  said  offer.  The  de¬ 
fendant’s  letter  was  deposited  in  the  post  office  at  Philadelphia 
at  2  P.  M.,  on  the  26th  of  August,  and  left  Philadelphia  at  8 
P.  M.  on  that  day,  reaching  the  plaintiff  in  due  course  at  12 
M.  the  following  day.  At  9  A.  M.,  on  August  27th,  the  de¬ 
fendant  telegraphed  to  the  plaintiff,  revoking  the  acceptance 
contained  in  the  letter,  and  the  telegram  reached  the  plaintiff 
at  10  A.  M.  on  the  same  day. 

On  these  facts  the  judge  charged  that  the  plaintiff  was  en¬ 
titled  to  recover,  and  thereupon  the  jury  rendered  a  verdict  for 
plaintiff. 

The  defendant  moved  for  a  new  trial. 


Blight ,  1  For 
Adams ,  J  Motion. 
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Before  Vice-Provost  Junkin. 


Robert  Warner 


February  12th,  1873. 


v. 

Charles  Monk. 


District  Court. 


Assumpsit  on  a  promissory  note,  as  follows  : — 


“$100.  Philadelphia,  March  1 8th,  1872. 

“  Three  months  after  date,  I  promise  to  pay  to  William 
Haines,  or  order,  one  hundred  dollars,  without  defalcation,  for 
value  received. 

“Charles  Monk.” 


The  said  note  was  endorsed  by  William  Haines  to  Robert 
Warner. 

Defendant  pleaded  non  assumpsit,  and  that  at  the  time  that 
the  said  promissory  note  was  executed  he  was  not  of  full  age. 
Plaintiff  rejoined  that  the  note  was  given  for  necessaries. 
Defendant  demurs. 

Goodwin ,  j  For  Grear ,  j  r 

Fisher,  f  Demurrer.  Keys,  J  '-'ontra- 


Before  Vice-Provost  Miller. 


Basset 


Richards. 


February  19th,  1873. 

District  Court. 

Demurrer. 


Declaration  in  covenant  sets  forth  the  following;  facts : — 
Richards,  the  owner  of  two  adjoining  lots,  designated  re¬ 
spectively  as  east  and  west  lots,  leased  the  former  to  one  Jones, 
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for  the  renewable  term  of  ninety-nine  years,  at  a  certain  yearly 
rent,  and  in  the  lease  covenanted  that  the  lessee  should  have 
the  right  and  privilege  to  make  openings  and  place  lights  in 
the  wall  which  he  contemplated  erecting  on  the  western  line 
of  the  property  leased.  The  wall  was  erected  and  openings 
were  made  and  lights  placed  therein,  which  overlooked  the 
west  lot.  Subsequently  Richards,  the  lessor,  conveyed  the 
reversion  in  the  east  lot  and  premises  to  the  lessee  thereof,  in 
fee  ;  and  by  this  deed  were  granted  with  the  lot  all  buildings 
and  improvements  thereon  erected,  “and  all  and  every  the  rights, 
alleys,  ways,  waters,  privileges,  appurtenances,  and  advantages 
to  the  same  belonging,  or  in  anywise  appertaining.”  Afterwards 
Richards,  the  owner  of  the  west  lot,  conveyed  the  same  in  fee 
to  Basset,  the  plaintiff,  the  deed  containing  the  usual  covenant 
of  special  warranty.  Breach  alleged  is,  the  existence  of  win¬ 
dows  in  the  wall  erected  on  the  western  line  of  the  east  lot, 
overlooking  the  west  lot  conveyed  to  plaintiff,  whereby  the 
plaintiff  has  been  excluded  from  the  free  and  unobstructed 
enjoyment  of  said  property  so  conveyed  to  him  as  aforesaid  ; 
and  the  plaintiff,  upon  notice  from  the  owner  of  the  east  lot, 
has  been  prevented  from  building  up  to  the  easternmost  limit  of 
his  said  property,  and  from  selling  the  same  for  its  proper  value, 
in  consequence  of  said  easement  thereon. 

Demurrer  to  declaration  as  insufficent,  in  that — 

I.  It  appears  thereby  that  the  plaintiff  took  the  west  lot, 
with  the  servitude  annexed  to  it,  for  the  benefit  of  the  east  lot; 
and, 

II.  That  the  existence  of  this  servitude  and  the  enjoyment 
thereof  by  the  owner  of  the  east  lot  constitutes  no  breach  of 
the  covenant  of  special  warranty. 


K.  H.  Ncilson ,  (  For 
Kingston,  j  Demurrer. 
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Before  Vice-Provost  Penrose. 


Black 

v. 

Pennsylvania  Railroad  Co. 


February  26th,  1873. 
Supreme  Court. 

Error  to  the  District  Court  of 
Philadelphia  County. 


In  1870,  the  plaintiff  was  severely  injured  upon  the  Penn¬ 
sylvania  Railroad,  owing  to  the  negligence  of  the  railroad 
officials. 

He  brought  an- action  of  trespass  on  the  case  against  the 
company,  and  on  trial  the  above-mentioned  facts  were  proved. 

Ihe  court  charged  the  jury  that,  in  case  they  should  find  a 
verdict  for  the  plaintiff,  “the  act  of  1868  confined  the  damages 
to  the  sum  of  $3000,  and  that  the  plaintiff  could  recover 
nothing  beyond  that  sum," — which  charge  of  the  court  is 
assigned  for  error. 


Williams ,  j  For  Plaintiff 
Law,  j  in  Error. 


Me  Michael ,  |  For  Defendant 
Rawle,  f  in  Error. 


Before  Vice-Provost  Hare. 


Hai  rington 


March  5th,  1873. 


The  Franklin  Company  for  Insurance 
of  Lives  and  Granting  Annuities. 


Common  Pleas. 
In  Piquity. 


The  following  is  the  substance  of  the  bill  : — 

On  September  21st,  1871,  William  Harrington  and  Henry 
Ormond  were  trustees  under  the  will  of  Thomas  Thompson, 
deceased,  by  appointment  of  court,  for  two  married  ladies. 


Twenty-eight  shares  of  the  stock  of  the  corporation  defend¬ 
ant  belonged  to  the  trust  estate,  and  the  certificates  stood  in 
the  name  of  I  lenry  Ormond  and  Edward  Williams,  the  latter 
then  deceased,  as  trustees  of  the  two  married  ladies  above 
mentioned.  This  stock  could  only  be  transferred  on  the  books 
of  the  company.  On  this  day,  Henry  Ormond  was  permitted 
by  the  defendants  to  transfer  this  stock  to  third  parties,  and 
they  thereupon  issued  to  the  transferees  new  certificates. 

I'hc  proceeds  received  were  embezzled  by  the  said  Ormond, 
who  has  since  absconded. 

The  testator,  in  the  first  clause  of  his  will,  nominated  A.  B. 
and  C.  D.  his  executors.  Afterwards,  in  the  clauses  creating 
the  trusts  for  his  married  daughters,  he  devises  two-tenths  of 
his  residuary  estate  to  them,  in  trust  for  each  daughter  (the 
above-mentioned  married  ladies).  But  the  original  trustees 
having  died,  their  places  were,  in  1871,  occupied  by  the  two 
trustees  above  named. 

The  operative  words  in  the  will  of  Thomas  Thompson 
creating  the  trust,  its  powers  and  duties,  are  : — “I  give,  devise, 
and  bequeath  the  rest,  residue,  reversion,  and  remainder  of  my 
estate,  real,  personal,  and  mixed,  wheresoever  and  whatsoever, 
in  trust,  to  pay  the  rents,  interest,  and  income  thereof  to  my 
daughter,”  (one  of  the  above-mentioned  married  ladies,)  “  during 
the  term  of  her  natural  life,  for  her  sole  and  separate  use,  with¬ 
out  the  control  or  interference  of  her  husband  or  liability  for 
his  debts  and  engagements,  and  her  receipt  alone,  notwith¬ 
standing  her  coverture,  to  be  a  good  and  valid  discharge  for 
any  payment  made  to  her and,  upon  the  daughters’  decease, 
over  in  remainder. 

The  respondents’  answer  admitted  the  above-stated  facts, 
but  denied  their  liability. 

Carver ,  \  For  Wood ,  \  For 

Miller ,  j  Complainants.  H.  F  Hepburn,  /  Defendants. 
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Before  the  Provost. 


In  re  Petition  of  1 
Henry  Robb.  J 


March  12th,  1873. 
Common  Pleas. 


Trover.  January  1st,  1872,  John  Allison  filed  a  petition  to 
be  allowed  the  benefit  of  the  insolvent  laws.  The  plaintiff  was 
duly  appointed  assignee,  and  brought  this  action  to  recover 
certain  personal  property  in  the  hands  of  the  defendant,  which 
the  latter  refused  to  deliver  up,  alleging,  as  a  reason  for  his 
refusal,  that  the  assignment  under  the  insolvent  laws  was 
invalid. 


Bl eight,  \  For  Burnett,  \  p 

Collins,  J  Petition.  Evans,  ) 


Before  Vice-Provost  McMurtrie. 


Jervis 

v. 

Miller. 


March  19th  1873. 
Common  Pleas. 

Motion  to  enter  Judgment  on  Special  Verdict 


Declaration  in  covenant  for  breach  in  the  non-payment  of 
rent.  Defendant  traverses  breach.  The  jury  found  a  special 
verdict  setting  forth  the  following  facts,  subject  to  the  opinion 
of  the  court  on  the  law  of  the  case  : — 

On  June  1st,  1868,  the  plaintiff,  by  indenture,  demised  to 
the  defendant,  for  ten  years  from  date,  all  that  warehouse  now 
erected  on  No.  250  South  Delaware  avenue,  in  the  city  of 
Philadelphia,  at  an  annual  rent,  payable  quarterly,  on  the 
first  days  of  September,  December,  March,  and  June,  the 
first  payment  to  be  made  on  the  1st  of  September,  1868. 
The  indenture  contained,  inter  alia,  a  covenant  on  the  part  of 
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plaintiff  to  rebuild  and  repair,  in  case  of  fire,  the  demised 
premises.  The  rent  was  r'egularly  paid  till  September  1st, 
1871,  including  the  rent  due  on  that  day.  The  plaintiff  was 
and  still  is  the  owner  of  the  adjoining  lots  and  buildings  there¬ 
on  erected.  On  November  15th,  1871,  the  said  premises,  as 
well  as  the  adjoining  ones  on  either  side,  were  completely  de¬ 
stroyed  by  fire.  Plaintiff  was  immediately  notified  of  the  fire, 
and  requested  to  rebuild.  On  the  20th  of  November  the 
plaintiff,  by  another  indenture,  duly  executed  by  him  on  that 
day,  contracted  with  an  architect  to  rebuild  upon  a  plan  by 
which  the  premises  demised  to  defendant  would  be  materially 
altered,  and  the  adjoining  lots  being  added  to  the  original  lots 
for  that  purpose. 

Defendant,  on  being  shown  the  plan,  told  plaintiff  that  he 
considered  the  lease  determined  by  plaintiff’s  contract  with 
the  architect,  and  so  refused  to  pay  the  rent  due  on  the  1st 
of  December,  and  declared  that  he  was  no  longer  plaintiff’s 
tenant.  Subsequently  to  this  the  plaintiff  changed  his  mind 
and  (the  architect  assenting)  made  a  new  contract  with  the 
same  architect  to  rebuild  the  burnt  premises  as  they  were  be¬ 
fore  the  fire.  This  was  prior  to  March  1st,  at  which  time  the 
work  of  rebuilding  began,  the  ground  not  having  been  in  a 
condition  to  allow  work  from  the  date  of  the  fire  till  the  said 
1st  of  March.  There  was  no  evidence  to  show  that  plaintiff 
considered  defendant  as  no  longer  his  tenant.  The  premises 
were  completed  on  the  1st  of  June,  1872,  when  possession 
was  offered  to  defendant  and  rent  demanded  to  that  date, 
both  the  offer  of  possession  and  the  demand  for  rent  were  re¬ 
fused. 

Upon  these  facts  the  case  is  submitted  to  the  court.  Plain¬ 
tiff  now  moved  to  enter  judgment  for  the  amount  of  rent  and 
interest  due. 


Parrish ,  |  For 

Vogel ,  )  Motion. 
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Before  Vice-Provost  Miller. 


John  Williams  ' 


March  26th,  1873. 


v. 

Henry  Wright. 


Case  stated. 


Jesse  Walters,  by  his  will,  dated  June  22d,  1842,  devised  the 
premises  in  question  as  follows  : — 

I  devise  my  house  and  lot  to  my  wife,  Mary  Walters, 
during  her  existence  on  this  earth,  *  *  *  *  and  after 

her  decease,  John  Williams,  my  sister’s  son,  is  to  inherit  it, 
who  never  can  sell  or  dispose  of  it  by  any  means  whatever; 
and  if  the  said  John  Williams  dies  without  issue,  it  is  to  be 
possessed  and  inherited  by  his  brother,  Abel  Williams,  and 
he  may  hand  it  over  to  any  of  his  relations  whom  he  con¬ 
siders  most  worthy,  and  so  on  to  their  successive  generations  ; 
and  the  said  John  Williams,  or  the  above-mentioned  Abel 
Williams,  is  to  pay  one  hundred  dollars  to  my  brother  James, 
and  one  hundred  dollars  to  my  brother  Joseph,  and  the  said 
John  Williams  is  to  obtain  the  above-mentioned  property,  pro¬ 
vided  he  pay  the  heretofore-specified  bequests  to  the  above- 
mentioned  persons;  and  if  the  said  John  Williams  is  not  willing 
to  comply  with  the  above-mentioned  conditions,  if  required, 
the  estate  is  to  be  under  the  administration,  jurisdiction,  and 
authority  of  the  hereafter-mentioned  assignees  until  these 
claims  are  complied  with.” 

The  said  Jesse  Walters  died  in  1845,  and  the  said  Mary 
Walters  in  1850. 

On  the  3d  of  August,  1871,  Williams  agreed  to  convey,  in 
fee  simple,  the  premises  to  defendant.  On  the  1st  of  September, 
1871,  Williams  tendered  an  ordinary  fee-simple  deed  for  the 
property,  to  which  the  defendant  objects,  alleging  that  Williams 
has  only  an  estate  tail  in  the  premises. 


Gibb ,  \  For 
Dixon,  J  Plaintiff. 


Haverstick,  J  For 
Wilbur,  j  Defendant. 
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Before  Vice-Provost  Junkin. 


Albert  Manney  ' 


Henry  Arthur. 


April  2d,  1873. 

Supreme  Court. 

Error  to  District  Court. 


Sci.fa.  sur  mortgage.  Wilson  Simes  was  indebted  to  Al¬ 
bert  Manney  in  $10,000.  On  the  first  day  of  January,  1869, 
he  executed  a  bond  and  mortgage  to  Albert  Manney  for  that 
amount,  and  by  a  separate  agreement,  in  writing,  he  contracted 
to  pay  interest  at  the  rate  of  10  per  cent,  per  annum,  which  he 
paid  for  six  years.  On  the  30th  of  November,  1871,  he  sold 
the  mortgaged  premises  to  Arthur. 

On  the  1st  of  January,  1871,  interest  being  due,  Manney 
brought  a  sci.fa.  upon  this  mortgage.  On  the  trial  the  judge 
charged  that  the  defendant  is  entitled  to  credit  for  the  excess 
paid  by  Simes  over  the  legal  rate  of  interest. 

Verdict  for  plaintiff,  deducting  excess  of  interest,  which  is 
assigned  for  error. 

Haldorn ,  |  For  Plaintiff  Carson ,  \  For  Defendant 

S/iai'swood,  )  in  Error.  Stevenson ,  f  in  Error. 


Before  Vice-Provost  Penrose. 


Jones 
v.  ; 
Jones. 


April  9th,  1873. 

District  Court. 


This  is  an  action  of  ejectment  brought  by  the  son  against 
the  mother  of  the  testator.  This  son  was  an  only  child,  and 
claims  as  heir-at-law,  alleging  that  the  testator  died  intestate 
with  regard  to  the  real  estate  in  question. 

The  will  was  made  in  1830.  Testator  died  in  1870.  This 
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will  was  duly  admitted  to  probate.  At  the  time  of  making 
the  will  the  testator  owned  real  as  well  as  personal  estate  in 
the  city  of  Philadelphia.  The  will  is  as  follows  : — - 

*  *  *  “I,  William  Jones,  give  and  bequeath  to  my 

mother  all  the  property  of  which  I  may  die  possessed,  con¬ 
sisting  at  this  time  of  stocks,  bonds,  and  promissory  notes." 

Pritchard ,  \  For  Henderson ,  |  For 

Hoffman ,  j  Plaintiff.  Osbourn ,  J  Defendant. 


Before  the  Provost. 


Manlius  Davis 
v. 

James  JMorrison. 


April  6th,  1873. 

In  the  Supreme  Court. 

In  Equity. 


Hearing  on  bill  and  answer. 

The  complainant’s  bill  sets  forth  the  following  statement  of 
facts  : — 

On  the  third  day  of  March,  1871,  Morrison  and  Davis  exe¬ 
cuted  a  written  agreement,  by  which  Morrison  agreed  to  sell 
to  Davis  the  tract  of  land  on  which  he  (Morrison)  then  lived, 
called  the  “  Morrison  Farm,”  situate  in  the  county  of  Dela¬ 
ware,  bounded  on  the  north  and  east  by  land  of  James 
Brown,  on  the  south  by  Peach  run,  and  on  the  west  by  land 
of  George  Hillborn,  and  containing  one  hundred  acres  of 
land,  for  the  sum  of  $5000  in  cash. 

There  was  another  tract  of  land  near  by,  though  not  contig¬ 
uous,  called  the  “  Holmes  tract,"  which  had  always  been 
owned  with  the  said  Morrison  tract,  and  had  been  known  as  a 
part  of  the  Morrison  farm  for  many  years,  and  was  the  source 
of  supply  of  wood  and  lumber  for  the  use  of  the  farm,  constitu¬ 
ting  an  essential  part  of  the  value  of  the  farm,  and  containing 
sixty  acres  of  land. 

When  the  bargain  was  made,  it  was  understood  between  the 
parties  that  both  farms  were  included  in  the  “  Morrison 
tract,"  and  that  both  were  to  be  conveyed  for  the  sum  of  $5000. 
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The  parties  to  the  agreement  explained  these  terms  of  the 
bargain  to  a  justice  of  the  peace,  who  drew  the  said  agreement 
of  sale;  but,  by  some  mistake,  the  justice  omitted  to  insert  any 
description  of  the  Holmes  tract.  Both  parties  signed  the 
agreement  without  noticing  the  mistake. 

Within  three  months  Davis  called  on  Morrison  and  tendered 
him  $5000,  and  demanded  a  deed  conveying  both  tracts. 
Morrison  refused  to  do  so,  but  tendered  a  deed  for  the  “Morri¬ 
son  tract,’’  and  demanded  the  said  $5000. 

The  defendant,  Morrison,  pleaded  the  statute  of  frauds. 

Brezvstcr,  |  For  Fisher ,  \  For 

Hazvkins ,  j  Complainant.  Fraley,  j  Defendant. 


Before  Vice-Provost  Hare. 


James  Bartlett  j 
v. 


April  23d,  1873. 
District  Court. 


Charles  Campbell. 

Ejectment.  In  1868  the  defendant,  by  certain  written  articles 
of  agreement,  contracted  to  build  a  house  for  the  plaintiff  accord¬ 
ing  to  certain  specifications  annexed  to  the  said  articles. 
When  the  house  was  finished,  the  plaintiff  alleged  that  it  was 
not  built  according  to  the  specifications,  and,  after  some  diffi¬ 
culty,  the  defendant  declined  to  convey  it  to  him.  The  plain¬ 
tiff  then  filed  a  bill  in  equity  to  compel  the  specific  perform¬ 
ance  of  the  agreement,  but  the  Supreme  Court  held  that  there 
was  not  a  sufficient  preponderance  of  testimony  to  entitle  him 
to  relief,  and  their  decree  was — “bill  dismissed,  without  preju¬ 
dice  to  the  plaintiff  to  proceed  at  law  on  his  contract.” 

The  plaintiff  then  commenced  this  action.  On  the  trial  of 
this  case,  the  court  reserved  the  point  whether  this  action 
could  be  maintained,  and  plaintiff  moves  for  judgment  on  the 
reserved  point. 

Wagner,  1  For 
Rich,  f  Motion. 


CJ!j'  j  Contra. 
C.  Swayne,  j 
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Before  Vice-Provost  Thayer. 


Henry  Carroll  ' 
x. 

John  Dudley. 


April  30th,  1873. 


District  Court. 


Ejectment.  William  Adams,  William  Brown,  and  Henry 
Carroll  were  partners,  trading  under  the  name  of  Adams, 
Brown  &  Co.  In  May,  1869,  certain  premjsesjwere  conveyed 
to  them  as  partners,  and  expressed  as  partnership  stock,  and 
the  deed  duly  recorded  Tn  March,  1 87 1,  Adanhs  and  Brown, 
in  the  firm-name,  for  a  valuable  consideration,  conveyed  the 
premises  to  the  defendant.  Carroll  refused  to  join,  and  after¬ 
wards  brought  this  ejectment  for  his  interest. 

On  the  trial  the  above  facts  appeared  and  the  court  ordered 
a  verdict  for  plaintiff,  reserving  the  point  whether  Dudley,  by 
the  conveyance  from  Adams  and  Brown,  took  a  good  title  to 
the  whole. 

Plaintiff  moves  for  judgment  on  reserved  point. 


Durar,  j  For  Barrett ,  1  r 

Murphy ,  J  Motion.  Connolly ,  j  °n  ra 


Before  Vice- Provost  Penrose. 

May  7th,  1873. 

In  the  Matter  of  the  j  Supreme  Court. 

Estate  of  Louis  Sweeney.  J  Appeal  from  Orphans’  Court. 

This  was  a  claim  by  Mary  Sweeney  for  her  interest  under 
the  intestate  act.  Before  the  auditor,  the  following  facts  were 
proved  : — 

In  1852,  Louis  Sweeney  and  the  claimant  were  married. 
In  1861,  an  act  of  the  Legislature  was  passed  divorcing  the 
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said  Mary  Sweeney  and  Louis  Sweeney.  This  act  was  passed 
without  the  consent  or  knowledge  of  either  party,  and  without 
any  known  cause  ;  this  was  admitted  by  the  heirs  of  the 
decedent.  In  1870,  the  said  Louis  Sweeney  died  intestate, 
leaving  him  surviving  two  children  and  the  said  Mary 
Sweeney,  who  had  lived  with  him  as  his  wife  until  the  time 
of  his  death. 

Upon  these  facts,  the  auditor  dismissed  the  claim,  and  this 
report  was  confirmed  by  the  Orphans’  Court. 


Rothermel ,  \  For 
C.  Swayne,  f  Appellees. 


